I. INTRODUCTION
The administrative state has become an increasingly dominant force in American jurisprudence, at times wielding its power even beyond the reach of judicial and legislative control.
1 Notwithstanding the fact that many legal scholars, regulated entities, and politicians have lamented the expanding role of the administrative state, regulatory agencies are more frequently flexing their newly acquired muscle and acting in contravention to traditional notions of checks and balances and delegatory norms. In this Article, I will examine an administrative law phenomenon I term the "threat of law," whereby an administrative agency unilaterally imposes its regulatory will on regulated entities on the boundaries of, or even outside of, the traditional rulemaking process. This "threat of law" goes beyond the idea of "agency threats" first examined by Tim Wu in inversion transaction is that it makes it easier for U.S. corporations to limit or avoid U.S. taxation on their worldwide earnings, while keeping the bulk of their operations in the United States. 9 By early 2014, the White House and certain members of Congress were making increasingly forceful statements against these transactions, which were believed to create a significant and immediate threat to the U.S. fisc. President Obama made several speeches condemning corporate inversion transactions as violating "economic patriotism," and began to put pressure on Congress and Treasury to take action. 10 On July 15, 2014, Treasury Secretary Jacob Lew sent a letter to Congress, imploring them to pass legislation to curb "this abuse of our tax system" and to make any legislation retroactive to May 2014. 11 Congress, however, was deadlocked and it was clear that it would be unable to pass any legislation in the foreseeable future. 12 This stalemate income-tax-rates-around-world-2015; OECD.Stat, ORGANISATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT (Nov. 21, 2016), http://stats.oecd.org//Index.aspx?QueryId=58204#. 9. The United States is one of only a handful of countries that make domestic corporations pay tax at the domestic corporate tax rate, even on income earned from foreign subsidiaries located in low-tax jurisdictions. Even Canada and the United Kingdom only tax domestic profits. A successfully tax inverted corporation significantly reduces the amount of corporate tax revenues received by the U.S. fisc. Previously Congress passed I.R.C. section 7874 in the American Jobs Act of 2004, which was meant to prevent corporate tax inversions. However, in recent years, taxpayers have developed inversion transaction structures that effectively exploit loopholes in I.R.C. section 7874.
10. See, e.g., Oliver Duggan, Barack Obama Attacks 'Corporate Deserters' in Tax Inversion  Takeovers,  THE  TELEGRAPH  (July  25,  2014,  2: 03 PM), http://www.telegraph.co.uk/finance/10990994/Barack-Obama-attacks-corporate-deserters-in-taxinversion-takeovers.html. President Obama acknowledged that these companies are "basically taking advantage of tax provisions that are technically legal," but argued that "if you're doing business here, if you're basically still an American [company] , but you're simply changing your mailing address to avoid paying taxes, then you're really not doing right by the country and by the American in Congress left Treasury to attempt to curb the growing tide of inversion transactions. However, at a press conference on July 16, 2014, Secretary Lew publicly declared, "we [at Treasury] do not believe we have the authority to address this inversion question through administrative action" without help from Congress. 13 In fact, many practitioners, taxpayers, and academics likewise questioned whether Treasury could unilaterally act to stop corporate inversion transactions under the existing statutory and regulatory framework. Tax Notes, a leading source of tax news for tax professionals, arguing that under his interpretation of the existing regulations, Treasury in fact could and should unilaterally issue regulations to stop inversion transactions. 15 While it is unclear whether this letter by itself, or in combination with other factors finally pushed Secretary Lew to act, just two months after his own declaration that he was powerless to do so, Secretary Lew issued Notice 2014-52 (the "Inversion Notice"), 16 outlining Treasury's intention to issue a broad set of anti-inversion regulations that would put an end to (or at least a damper on) corporate inversions.
Treasury's abrupt turnabout in position and issuance of the Inversion Notice outlining broad retroactive regulatory action sent discernable shockwaves through the corporate and broader tax community. Academics and practitioners debated and questioned whether Treasury acted outside of the bounds of its statutory authority. 17 In fact, Kimberly 19 Some were in the middle of inversion transactions that were not yet closed. 20 Others were in serious discussions to consider inverting offshore. 21 In fact, in October 2014, AbbVie, Inc. called off the largest proposed U.S. company inversion with U.K.-based Shire Plc., a $54.8 billion transaction that was supposed to lower AbbVie's tax liability from twenty-two percent to thirteen percent. 22 AbbVie agreed to pay a $1.635 billion break-up fee to its rival Shire Plc. rather than move forward with the deal, and directly cited the Inversion Notice as the reason its board of directors withdrew support for the transaction. http://www.usnews.com/news/politics/articles/2014/08/05/obama-seeks-executive-ways-to-limit-taxinversions. But see Shay, supra note 12, at 473 ("One of the Treasury secretary's most important responsibilities is the health of the tax system under the laws adopted by Congress. Congress has given Treasury broad and in some cases sweeping authority to adopt regulations, including specific grants of authority that bear on issues at the heart of corporate inversions.").
18 27 However, even in the shadow of Mayo, because of Treasury's explicit statutory grant to issue retroactive regulations, the broad protections against pre-enforcement judicial review afforded to it by statute, and the judicial deference it is afforded, successfully challenging Treasury's abuse of power remains an uphill, long, and expensive battle for taxpayers.
In light of the obstacles affected taxpayers are up against in the face of regulations of dubious authority, Treasury is able to wield what I term an effective "threat of law." While certainly less binding than an actual legitimately exercised "force of law," the effects (at least in the nearterm) can be identical. For example, with respect to the Inversion Notice, taxpayers could either comply with Treasury's Inversion Notice or potentially face a myriad of negative consequences. When faced with uniquely selective manner designed specifically to destroy the financial benefits of these types of transactions.").
24 , http://www.thestreet.com/story/13024863/2/medtronic-avoids-us-taxes-while-saddling-shareholderswith-a-hefty-tax-bill.html ("As a result of the notice, Medtronic, which had originally intended to finance the transaction using its $13.5 billion cash reserves from earnings abroad, was forced to borrow $16 billion.").
26 In this Article, I will explore the contours of this so-called "threat of law" that Treasury can employ even in the absence of legitimate congressional authority to do so. Part II of this Article gives a brief background of the history of the regulation of corporate inversions in the United States. Part III discusses Treasury's generally broad regulatory powers, including its ability to issue retroactive regulations. Part IV discusses the justiciability obstacles that taxpayers face in bringing suit against Treasury, including I.R.C. section 7421 and the Declaratory Judgment Act ("DJA"). 30 It also discusses the impact of the Supreme Court's ruling in Mayo and the level of deference Treasury regulations are afforded. Part V then examines the implications that Treasury's regulatory powers, Chevron deference, and litigation standing safeguards have on its use of the threat of law. Specifically, it will explore the efficacy this threat of law can have on Treasury's ability to act swiftly in response to emerging tax challenges. Moreover, it will address the implications this threat has for Treasury's statutory retroactivity powers, traditional notions underlying Congress's perceived delegation of authority to Treasury, and to the justiciability protections these actions should be afforded. Part VI concludes.
II. THE INVERSION GUIDANCE SAGA
As mentioned above, a U.S.-based multinational corporation engages in a so-called "inversion" transaction by replacing its former U.S. parent with a foreign corporation, typically located in a low-tax jurisdiction, while making otherwise minimal changes to its actual day-to-day operations.
31 While many of the inverted companies continue to have a substantial continuing U.S. presence, the inverted structure makes it 28 33 which specifically targets and penalizes these transactions. In particular, I.R.C. section 7874 disregards the inversion and continues to treat the new foreign parent as a U.S. corporation for tax purposes if a U.S.-based entity restructures such that the former U.S. parent is replaced by a foreign parent and (1) less than 25 percent of the new foreign entity's business activity "is in the home country of the new foreign parent," and "(2) the shareholders of the old U.S. parent end up owning at least [sixty] percent of the shares of the new foreign parent." 34 Inverted corporations that have a greater than sixty percent, but less than eighty percent, continuing ownership stake by the shareholders from the former U.S. parent are not treated as U.S. corporations, but are subject to other potentially adverse tax consequences. 35 These consequences, however, are more avoidable and multinational corporations have readily exploited these loopholes.
Thus, although the existing I.R.C. section 7874 provisions effectively shut down inversions involving ownership levels of at least eighty percent, they have been ineffective in stopping inversions at lower ownership thresholds, and the current wave of inversions involves transactions with a continuing ownership interest under eighty percent.
36
As Treasury has acknowledged: "Current law subjects inversions that appear to be based primarily on tax considerations to certain potentially adverse tax consequences, but it has become clear by the growing pace of these transactions that for many corporations, these consequences are acceptable in light of the potential benefits." 37 Treasury and Congress were under significant pressure from President Obama, the media, and prominent tax scholars to take immediate and decisive action to stop the surge of inversion activity. 39 However, notwithstanding even a direct plea to Congress by Secretary Lew to pass legislation to end inversion transactions, Congress declined to do so. This is true even though both sides of the aisle publicly supported taking actions to curb these transactions. 40 As discussed above, in the absence of congressional action, Treasury's initial response to the new flurry of inversion activity was to issue the Inversion Notice. Although Treasury itself acknowledged that the Inversion Notice was not a complete solution, it issued the notice in hopes that it would at least slow down the flow of inversion transactions. The Inversion Notice involved five different I.R.C. sections-304(b)(5)(B), 367, 956(e), 770(l), and 7874-and was intended to attack two different aspects of inversion transactions.
First, the Inversion Notice outlined rules designed to attack preinversion tactical moves by treating more inverted companies as U.S. corporations. 41 For instance, I.R.C. section 7874(b) clearly establishes an ownership percentage of eighty percent (i.e., at least eighty percent of the new foreign corporation is held by the former U.S. corporation shareholders) in order to treat the foreign acquirer as a U.S. corporation. Although Treasury clearly lacked the power to rewrite the specific eighty percent threshold written by Congress, it opted to instead exercise its purported regulatory powers to change what goes into the ownership fraction. By proposing rules to maximize what is included in the numerator and minimize what is included in denominator, the rules outlined in the Inversion Notice had the practical effect of decreasing the Second, the Inversion Notice took aim at post-inversion transactions intended to allow the newly inverted corporations to access foreign earnings without incurring additional U.S. taxes. 43 Importantly, the Inversion Notice announced that once actual regulations were issued they would be retroactive to the date of the Inversion Notice, September 22, 2014.
44
The IRS issued a second inversion notice on November 19, 2015, announcing its intention to issue additional regulations targeting inversion transactions (the "Second Inversion Notice," and together with the "Inversion Notice," the "Inversion Notices"). In addition to making corrections and clarifications to some of the rules put forth in the Inversion Notice, the Second Inversion Notice announced additional guidance aimed at both limiting inversion transactions themselves 45 and limiting post-inversion benefits. well as additional rules not covered in the Inversion Notices. 48 Moreover, as promised in the Second Inversion Notice, 49 Treasury issued proposed regulations targeting one of the primary post-inversion benefits of inversion transactions-earnings stripping. 50 Congressional hearings were held regarding the proposed earnings stripping regulations in July 2016, 51 and members of the House Ways and Means Committee even urged Treasury not to finalize the regulations without further review, arguing that they could "have a significant adverse impact on the American economy, discouraging investment and hurting American jobs and workers."
52 Undeterred, a few weeks later, Treasury finalized a more tailored version of the regulations in October 2016. 53 Earnings stripping is an important post-inversion technique because even after an inversion, a U.S. corporation's U.S.-based businesses are still taxed by the United States at U.S. tax rates. In an attempt to lower the taxes still owed to the United States, the existing U.S. business units of the inverted corporation borrow large amounts of money from their now-foreign parent. Under pre-existing U.S. tax laws, the U.S. subsidiaries could take deductions for the interest paid to the foreign parents, thereby reducing their U.S. tax liability. The Inversion Regulations are more far reaching than most had anticipated, and practitioners and corporations alike have lamented their overbroad application and dubious statutory authority. 54 Nevertheless, the Inversion Regulations still pose a substantial, although not insurmountable, roadblock for companies still considering moving their tax headquarters out of the United States. 55 The Kelley Drye & Warren LLP announcement regarding the initial Inversion Notice described the effect as follows:
Treasury clearly has put a monkey wrench in plans no matter how much the companies involved may argue to the contrary. It is simply not possible to blindly stick with plans in light of Treasury's announced intention to find key elements of these planned mergers as illegitimate tax dodges. In the end, it may be that the companies involved are still able to restructure plans and proceed with planned tax inversions perhaps preparing years of litigation with U.S. tax authorities, but the risks and uncertainties for pursuing tax inversions have clearly been raised and that will eventually impact business planning. 56 In addition to having to execute a transaction imbued with significant uncertainties as to whether tax benefits will be able to be realized, taxpayers that chose not to comply with the Inversion Notices or choose not to comply with the Inversion Regulations may be subject to I.R.C. section 6662 understatement penalties. 57 Moreover, taxpayers likely will not be able to challenge the legitimacy of the Inversion Notices or 54 57. Treas. Reg. § 1.6662-3 ("If any portion of an underpayment, as defined in section 6664(a) and §1.6664-2, of any income tax imposed under subtitle A of the Internal Revenue Code that is required to be shown on a return is attributable to negligence or disregard of rules or regulations, there is added to the tax an amount equal to 20 percent of such portion.").
Regulations until they file a return, and either sue for a refund or fail to comply with the Inversion Regulations and defend a suit of deficiency by the Internal Revenue Service ("IRS"). Once in court, the taxpayer would then have to be successful in its claim that Treasury exceeded its regulatory authority in issuing the Inversion Notices or Regulations.
Rather than openly defy the Inversion Notices and Regulations, some taxpayers found ways to circumvent them altogether and proceeded with their inversions despite the murky regulatory landscape. For example, Burger King completed its planned inversion by acquiring Canadian company Tim Hortons in December 2014, in part because the new foreign entity has far in excess of the twenty-five percent business activities in Canada necessary to prevent application of the inversion provisions under I.R.C. section 7874. 58 In January 2016, Johnson Controls announced plans to invert by merging with Ireland-based Tyco International Plc. 59 In the Johnson Controls deal, shareholders of the existing U.S. companies were expected to own just shy of the sixty percent ownership threshold necessary to trigger the Inversion Notices and I.R.C. section 7874.
60
In one of the biggest inversion-related standoffs with Treasury, in November 2015, days after issuance of the Second Inversion Notice, Pfizer announced an over $150 billion inversion deal with Ireland-based Allergan, the maker of Botox. 61 Reportedly, Pfizer and Allergan knew that Treasury would come after them over the transaction, but had no idea that it would issue such far-reaching regulations that essentially gutted many of the planned financial benefits of the merger. 62 In fact, in 65 The persistence of inversion deals, even in the face of the Inversion Regulations, underscores the necessity of congressional involvement for any permanent solution, should one be desired. 66 In fact, when issuing the Inversion Regulations, Secretary Lew again implored Congress to tackle the inversion issue.
67
As it impatiently waits for Congress to respond, Treasury has announced it will continue to expand its regulatory reach as far as possible in order to cast as large of a shadow as it can on these transactions, even if it is ultimately not able to stop them entirely. 68. Press Release, Remarks by Treasury, supra note 67 ("We will continue to explore additional ways to limit inversions. But only new anti-inversion legislation can stop these transactions. Until that time, creative accountants and lawyers will continue to seek new ways for companies to move their tax residences overseas and avoid paying taxes here at home.").
delegation of authority by Congress. 69 I.R.C. section 7805(a) grants Treasury broad regulatory powers by authorizing it to provide "all needful rules and regulations" necessary to enforce the Internal Revenue Code. Moreover, a great number of provisions in the Internal Revenue Code also contain specific grants of statutory authority for Treasury to issue corresponding regulations.
70
Treasury regulations are generally presumed to carry the force of law if they implement the underlying statute in a reasonable manner. 71 The Supreme Court has stated that this delegation of regulatory authority is necessary in order to ensure the rules are written by "masters of the subject," who are "responsible for putting the rules into effect." .R.C. § 301(e)(4) (Distributions of Property) ("The Secretary shall prescribe such regulations as may be necessary or appropriate to carry out the purposes of this subsection."); § 385(a) (Treatment of certain interests in corporations as stock or indebtedness) ("The Secretary is authorized to prescribe such regulations as may be necessary or appropriate to determine whether an interest in a corporation is to be treated for purposes of this title as stock or indebtedness (or as in part stock and in part indebtedness)."); § 1092(c)(4)(H) (Exception for certain straddles) ("The Secretary shall prescribe such regulations as may be necessary or appropriate to carry out the purposes of this paragraph. Such regulations may include modifications to the provisions of this paragraph which are appropriate to take account of changes in the practices of option exchanges or to prevent the use of options for tax avoidance purposes.").
71 Thus, Treasury's broad regulatory powers strengthen its power to wield a threat of law in two ways. First, because Congress has explicitly given Treasury broad general regulatory powers under I.R.C. section 7805(a), even when Congress has not enacted a specific delegation of authority to Treasury with respect to a tax statute, Treasury is often nevertheless able to issue legally binding regulations. For analytical purposes, the question then is not typically whether Treasury has authority to regulate a specific matter, but rather what the proper scope of the authority should be.
Most of Treasury's regulations derive their authority from the general delegation under I.R.C. section 7805. 77 Moreover, even if a specific delegation exists with respect to a particular topic, that authority is merely in addition to, and not in lieu of, the general regulatory authority granted to Treasury under I.R.C. section 7805. 78 With respect to the Inversion Notices and Regulations, Congress has explicitly given Treasury broad regulatory authority under I.R.C. section 7874.
79
Because Congress has explicitly handed over significant rulemaking power to Treasury, the line between overreaching by Treasury and a legitimate delegation of authority by Congress is blurry at best. This makes it much more difficult for a taxpayer to determine ex ante whether it will be able to mount a successful legal claim that Treasury has overstepped its regulatory limits. If taxpayers are truly unclear about the legitimacy of their legal challenges, rather than engage in protracted and expensive litigation with the IRS, they may choose to simply comply with (or structure around) the dubious regulation. Second, because I.R.C. section 7805(b) allows Treasury to backdate regulations retroactively to the date "on which any notice substantially describing the expected contents of any temporary, proposed, or final regulation is issued to the public," Treasury is able to easily engage in retroactive rule making through the use of notices. Indeed, both of the Inversion Notices explicitly provide that any regulations issued pursuant to the notices will be made retroactive to the date of the respective notices. 81 As a result, Treasury is able to strengthen its threat of law because although a notice itself may not carry with it the force of law, to the extent that it substantially describes regulations that are intended to be issued at some future date, the notice is imbued with a pseudo force of law. Taxpayers must in many ways treat a notice with increased deference because at some future date, if final regulations described in the notice are issued, the full legal force of those regulations may be retroactive to the notice date. Treasury's ability to threaten a retroactively effective force of law compels taxpayers to comply with regulations described in a notice in the same way as they would a duly issued final regulation, because ultimately the penalty, audit, and litigation risks may be similar.
IV. CONFRONTING THE THREAT: JUDICIAL LIMITATIONS TO CHALLENGING TREASURY'S ABUSE OF POWER
With respect to most administrative agencies, if an affected constituent is displeased with a proposed regulation, it has the right to bring a pre-enforcement action against the agency the day the regulation is promulgated. 83 APA section 704 provides plaintiffs "a cause of action to challenge 'final agency action,' which includes issuing temporary as well as final regulations", and APA section 702 "waives sovereign immunity for actions seeking relief 'other than money damages' for any 'person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant ("Pre-enforcement injunction actions sometimes are begun the very day that an agency rule is promulgated, with a request that the implementation of the rule be enjoined and that the court stay the effective date of the rule pending outcome of the litigation.")); Richard J. Pierce, Jr. et al., ADMINISTRATIVE LAW AND PROCESS § 5.7.4. (4th ed. 2004) ("In many circumstances, however, a party displeased with a regulation would prefer to wait and to challenge all aspects of that regulation in a proceeding in which that regulation is applied.").
statute.'" 84 The Supreme Court held in Abbott Labs. v. Gardner 85 that a plaintiff has standing prior to the enforcement of a regulation by an agency in instances where the plaintiff is the subject of the regulation and risks penalties if it fails to comply. Since Abbott, courts have regularly allowed judicial review of pre-enforcement regulatory actions in a variety of circumstances. 86 However, because the specific statutory standing rules under I.R.C. section 7421 and the Declaratory Judgment Act ("DJA") 87 applicable to tax cases supersede the APA, pre-enforcement judicial review of Treasury's regulatory actions is extremely difficult and uncommon. 88 Moreover, even if a taxpayer survives I.R.C. section 7421 and DJA challenges, there would remain significant hurdles in the Article III justiciability doctrines to overcome. As a result, most challenges to Treasury regulations occur in one of two postures. The first is in refund litigation, where a taxpayer has paid the applicable taxes and penalties owed pursuant to the challenged regulation and then sues for a refund. The second is when after reviewing the taxpayer's filings the IRS assesses a deficiency against a taxpayer for failing to follow the challenged regulation, and the taxpayer challenges the deficiency.
A. Section 7421 and the Declaratory Judgment Act
I.R.C. section 7421 (also known as the "Anti-Injunction Act") provides that, subject to limited exceptions, "no suit for the purpose of restraining the assessment or collection of any tax shall be maintained in any court by any person, whether or not such person is the person against whom such tax was assessed." 89 This rule has been interpreted broadly to apply not only to the "assessment or collection" of taxes, but also to any activities that have the potential to or are intended to lead to the 2000). 88. Hickman, supra note 83, at 1174 ("In other words, consistent with scholarly expectations, the limitations posed by I.R.C. § 7421, the DJA, and judicial interpretations thereof have created a climate that simply disfavors allowing courts to remedy legal wrongs in the tax context through preenforcement review. Thus, in this climate, even where courts might be inclined to interpret I.R.C. § 7421 and the DJA to allow pre-enforcement APA procedural challenges against Treasury regulations to proceed, they may nevertheless decline jurisdiction on other more general grounds.").
89. I.R.C. § 7421 contains limited procedural and substantive exceptions. Hickman, supra note 83, at 1165 (For example, judicial review is permitted if the IRS fails to send a notice of deficiency prior to collection or if a taxpayer is seeking a determination of whether he or she is an employee for employment tax purposes). assessment or collection of taxes. 90 It has also been held to apply with respect to constitutional claims. 91 Likewise, the DJA provides that courts are prohibited from issuing declaratory judgments "with respect to Federal taxes," with limited exceptions. 92 Courts have routinely held that the DJA and I.R.C. section 7421 are coextensive.
93
Although the legislative history is sparse, in Enochs v. Williams Packing & Navig. Co., the Supreme Court announced that the "manifest purpose of [I.R.C. section] 7421(a) is to permit the United States to assess and collect taxes alleged to be due without judicial intervention, and to require that the legal right to the disputed sums be determined in a suit for refund" in order to ensure "the United States is assured of prompt collection of its lawful revenue." 94 It further held that only if it is "apparent that, under the most liberal view of the law and the facts, the United States cannot establish its claim," and "the taxpayer would suffer irreparable injury if collection were effected" may a suit for an injunction be maintained. 95 The Court further emphasized that "[t]o require more than good faith on the part of the Government would unduly interfere with a collateral objective of the [Anti-Injunction] Act-protection of the collector from litigation pending a suit for refund." Importantly, under the second requirement, courts have consistently held that taxpayers' claims of irreparable harm are undermined by the fact they can pay the tax and sue for refund.
98 Accordingly, even if Treasury completely disregarded the express provisions of the Code and had little 90. For these purposes pre-enforcement review has also been denied with respect to the collection of penalties, which were held to be part of the "tax" under § 7421. to no factual basis for its actions, under the second prong a taxpayer still would have a nearly impossible case for gaining pre-enforcement relief.
99

B. Justiciability Limitations
Even if a taxpayer survives I.R.C. section 7421 and DJA challenges, there would remain significant hurdles in the Article III justiciability doctrines to overcome. Because most pre-enforcement cases are blocked by I.R.C. section 7421 and the DJA, courts rarely deal with the more general issues of standing and ripeness as they relate to Treasury regulations: "Nevertheless, several judicial opinions that do tread such ground reinforce the unavailability of pre-enforcement judicial review for Treasury regulations by accepting what appears to be a more restrictive view of standing or ripeness doctrine in tax cases as opposed to other areas of administrative law." 100 Article III requires that a taxpayer satisfy the basic case or controversy standing requirements.
101 If a taxpayer is merely subject to a notice and Treasury has not issued any actual regulations yet, then clearly ripeness and finality doctrines are problematic for the taxpayer. Moreover, at a minimum to have standing in compliance with Article III, the plaintiff must have suffered an injury in fact, there must be a causal relationship between the harm and the complained action, and it must be likely that the injury can be redressed by a favorable decision.
103 With respect to the Inversion Notices, and even the Inversion Regulations, Article III's "injury in fact" requirements pose a significant hurdle for taxpayers wanting to bring a direct APA challenge without having to engage in a transaction to which the regulations would apply. The obvious problem with respect to the Inversion Notices and Regulations is that a corporation would actually need to invert in order to truly test the provisions. Inversion is not an action that can be readily undone. Before the corporation spends the considerable time and resources necessary to execute such a transaction, they would want to have some certainty as to how the corporation would be taxed going forward. Indeed, tax considerations in many instances are a primary driver of the inversion structures. Thus in order for taxpayers to gain clarity on the legality of the regulations ex ante, they will need to argue that they are in fact harmed by being forced to refrain from the transaction because of the potential threat of dubious regulations.
105
C. Deference and Mayo's "End" of Tax Exceptionalism
If a taxpayer is able to challenge Treasury regulations in court, what deference will they be afforded? In Mayo Foundation, the Supreme Court found that Chevron and Mead provide the appropriate framework for analyzing Treasury's rulemaking authority and rejected tax exceptionalism. 106 Historically, Treasury maintained a special administrative status and repeatedly stretched the bounds of its power to issue general and interpretive authority regulations and bypass requirements under the APA. Congress itself has expressly given Treasury the ability to use temporary and retroactive regulations. Notwithstanding the Mayo Foundation decision, Treasury's recent responses to the proliferation of corporate tax inversions have again resurrected its claim for tax exceptionalism.
As a general matter, agency rules are entitled to either strong deference under Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc.
107 if the agency's actions satisfy both prongs of the twocourt lack standing if they have not engaged in at least one transaction to which the challenged regulation would apply. The reasoning would be that the challenger has not suffered an injury in fact as a result of the issuance of the regulations. According to the [Lujan] Court, an injury must be actual or imminent -not conjectural or hypothetical -to satisfy the injury-in-fact requirement for standing. The government will likely argue that any injury suffered by a taxpayer that has not engaged in a transaction to which the regulations would apply is only conjectural or hypothetical."). 105. Id. at 1037-38 ("The taxpayer's counterargument would be that a party can be an object of regulations without having actually engaged in a transaction to which they would apply. The reasoning would be that the regulations have harmed the taxpayer by making it less desirable and less advantageous to engage in the type of transaction to which the regulations would apply and that, in the absence of the adverse tax consequences, the taxpayer clearly would have engaged in it. In other words, the taxpayer is harmed by the challenged regulations because it is refraining from that transaction.").
106 However, prior to Mayo, courts found that in many cases tax regulations should be treated differently, providing a basis for so-called tax exceptionalism.
In particular, many argued that while Chevron deference was available for Treasury regulations issued pursuant to specific grants of congressional authority, the lesser deference of National Muffler Dealers Ass'n, Inc. v. United States 110 applied when Treasury exercised its regulatory powers under general grants of authority, such as that in I.R.C. section 7805(a), authorizing Treasury to issue "all needful rules and regulations."
111
In Mayo, the Supreme Court definitively held that tax is not special and absent a "justification to do so" Treasury regulations should be analyzed under the same framework used by all other areas of administrative law. 112 The Court stated that it is "not inclined to carve out an approach to administrative review good for tax law only. To the contrary, [it has] expressly '[r]ecogniz[ed] the importance of maintaining a uniform approach to judicial review of administrative action.'" 113 It further held that all Treasury regulations that satisfy Mead are Chevronprecise question at issue" or whether Congress left an ambiguity. Id. at 842. In the latter case, a court should uphold that agency's interpretation so long as it is a "permissible construction" that is not "arbitrary, capricious or manifestly contrary to the statute." Id. at 843-44.
108. 533 U.S. 218, 226-27 (2001). Under Mead, the court must first ask whether Congress "delegated authority to the agency . . . to make rules carrying the force of the law," and then ask whether the regulation is "promulgated in the exercise of th[e] authority." Id.
109. 323 U.S. 134, 140 (1944). Under Skidmore, the level of deference given to agency action should "depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control." Id. Note that there are many permutations to the implementation and contours of this standard in administrative law jurisprudence, but this is an articulation of the general rule.
110. 440 U.S. 472, 477 (1979) ("In determining whether a particular regulation carries out the congressional mandate in a proper manner, we look to see whether the regulation harmonizes with the plain language of the statute, its origin, and its purpose. A regulation may have particular force if it is a substantially contemporaneous construction of the statute by those presumed to have been aware of congressional intent. If the regulation dates from a later period, the manner in which it evolved merits inquiry. Other relevant considerations are the length of time the regulation has been in effect, the reliance placed on it, the consistency of the commissioner's interpretation, and the degree of scrutiny Congress has devoted to the regulation during subsequent re-enactments of the statute.").
111. eligible. 114 Specifically, it rejected any distinction between specific and general grants of authority and made clear that even if Treasury exercises its regulatory powers under general grants of authority, such as that in I.R.C. section 7805(a), as long as they are issued pursuant to notice and comment, they should be eligible for Chevron deference.
115
A second potentially less Treasury-favorable implication of Mayo is that Treasury may no longer be able to claim, as it historically has done, that the vast majority of its tax regulations are simply exempt from APA requirements. Historically, Treasury has maintained that most of its rules promulgated under general grants of authority are not legislative rules subject to the notice and comment rulemaking requirements of APA sections 553(b) and (c). 116 Rather, Treasury argues that these rules satisfy one of the interpretative rule, procedural rule, or good cause exceptions from those procedures. 117 However, the Court in Mayo, at least with respect to judicial review, eliminated the difference between Treasury's regulations issued under grants of specific versus general grants of authority.
118 Thus, to the extent that Mayo more broadly ended tax exceptionalism, Treasury may have even shakier ground to claim that its regulations are somehow special and therefore exempt from the 114. Id. at 57 ("We believe Chevron and Mead, rather than National Muffler and Rowan, provide the appropriate framework for evaluating [tax regulations].").
115. Id. at 56-58 ("We have held that Chevron deference is appropriate 'when it appears that Congress has delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority.' Our inquiry in that regard does not turn on whether Congress's delegation of authority was general or specific . . . . The Department issued the full-time employee rule only after noticeand-comment procedures, again a consideration identified in our precedents as a 'significant' sign that a rule merits Chevron deference." (internal citations omitted)).
116. Hickman, supra note 83, at 1157-58. 117. Id. at 1159 ("At a minimum, the tax community has always understood that Treasury regulations promulgated pursuant to specific grants of authority in substantive I.R.C. provisions are legislative in character. Yet, Treasury often fails to follow APA rulemaking requirements even when it issues regulations pursuant to such authority. On those infrequent occasions when Treasury makes an explicit claim to the good cause exception, Treasury rarely offers the sort of particularized explanation often demanded by the courts."). general APA rules that other administrative agencies must comply with.
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Even if it is true that Treasury can no longer claim broad exemption, compliance with APA notice and comment by itself does not guarantee that more taxpayer friendly regulations will ensue. This is particularly true with respect to issues about which Treasury feels strongly and with respect to issues affecting disparate taxpayers with no common lobbying efforts. In fact, in order to make sure it avails itself of Chevron eligibility, Treasury may more strategically engage in notice and comment procedures, as it did with the Inversion Notices, particularly when it believes it is acting on shaky legal ground. Not only will Treasury have a strong argument that the Mead requirements are satisfied, as discussed above, increasing notice can actually extend Treasury's ability to issue retroactive regulations. First, a taxpayer may sue for refund. However, this response is not an option if the taxpayer lacks the financial resources to pay the resulting tax or if the taxpayer does not want to suffer the economic burdens that would ensue if a court upholds Treasury's actions. For example, in the case of the Inversion Notices or Regulations, if a taxpayer engages in an inversion transaction, it must "overpay" its taxes by failing to claim any of the purported benefits from the inversion and then sue for a refund and hope those monies are recovered. Second, a taxpayer may act in contravention to Treasury's rules and claim the benefits on its return and wait for a notice of deficiency from the IRS. However, this requires the taxpayer to subject itself to understatement penalties and closer scrutiny 119. See Leslie Book, A New Paradigm for IRS Guidance: Ensuring Input and Enhancing Participation, 12 FLA. TAX REV. 517, 550 (2012) ("As Mayo did not speak to that issue precisely, it remains to be seen how the tax bar's exceptional approach to public participation will fare.").
120. This phenomenon, although statutorily permissible under I.R.C. section 7805(b)(3), is in direct contravention of typical APA procedures that require final regulations to be issued prospectively following the required notice and comment period.
of its entire return. 121 Moreover, the taxpayer has to wait for the IRS to act before it is able to bring its case to court. Third, even if a taxpayer engages in a transaction not in compliance with Treasury's guidance, it may choose to seek pre-litigation settlement with the IRS. While a taxpayer has the potential to gain more favorable terms in the settlement than it would in court, the outcome is largely out of the control of the taxpayer's hands and the process is not able to create binding precedent on the IRS to the extent the underlying substantive issue is recurring.
As a result of the lack of any favorable choices, in many cases, the easiest option is for taxpayers to merely comply with the dubious Treasury action, even if they believe it involves an unlawful exercise of Treasury's powers. Otherwise taxpayers will "put themselves through the effort of raising a challenge, placing themselves in a negative enforcement position or operating indefinitely in a state of uncertainty regarding tax noncompliance and the potential consequences." 122 
V. PRACTICAL IMPLICATIONS OF THE THREAT OF LAW
In this Article, I argue that when Treasury acts under the guise of authority, when it is unclear or doubtful it actually possesses the legal authority to do so, it is able to effectively exert over taxpayers a threat of law. Whether or not this type of threat is desirable or legally defensible, 123 it can nevertheless be an effective tool for Treasury because taxpayers often cave in or otherwise modify their behavior in response.
A. The Full Force of the Threat of Law
Even highly sophisticated taxpayers with ample available resources to fight Treasury are keenly aware of the inevitable uphill battle they must face. As discussed above, in the first instance, taxpayers face significant challenges to obtaining pre-enforcement review of even the most questionable Treasury actions under I.R.C. section 7421 and the DJA. This lack of a readily available ex ante judicial remedy then leaves taxpayers left to choose among the less ideal ex post options. In some instances they may continue with their planned transactions, if possible, and then challenge the government after the fact through either a suit for refund or challenge to a notice of deficiency. However, as discussed above, both of these options subject the taxpayer to any number of undesirable consequences, including exposure to significant financial uncertainty, steep litigation costs, and potential understatement penalties. As a result, many taxpayers simply choose the option of least resistance and greater certainty by merely giving in to Treasury's threat of law, even if they strongly disagree with the legitimacy of Treasury's power. 124 Treasury's threat of power, legitimate or not, is buttressed by statutory advantages it enjoys and by the Supreme Court's decision in Mayo. I.R.C. section 7805(b) explicitly gives Treasury the authority to issue regulations retroactive to the date any notice substantially describing the expected contents of any temporary, proposed, or final regulation is issued to the public. This bolsters the threat in several regards. First, even if a notice itself is not binding on taxpayers, it creates a threat of law that can nevertheless create the effect of the force of law because of the retroactivity. The final regulations once issued, carry the force of law until successfully challenged by the taxpayer, and failure to comply with the regulations will subject taxpayers to the imposition of understatement penalties.
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As a result, even a nonbinding notice of intention to issue regulations can itself be immediately binding in a practical sense, because the contents therein will one day become binding retroactively once regulations are in fact issued.
If a taxpayer does choose to challenge Treasury's actions in court, Mayo has guaranteed that Treasury's actions will be eligible for the more deferential Chevron standard, as opposed to the more taxpayer-favorable National Muffler standard, regardless of whether Treasury is acting under a specific or general statutory grant of authority, particularly if it allows for a notice and comment period. Moreover, even if the regulation itself is struck down, the court can still respect Treasury's substantive interpretation of the law as reasonable and the taxpayer may still lose on 124. Indeed, as noted above, although taxpayers have been severely impacted by the regulations, it was the United States Chamber of Commerce and the Texas Association of Business that filed a lawsuit against the IRS challenging the validity of the temporary Inversion Regulations. See supra note 80 and accompanying text.
125. 26 C.F.R. § 1.6662-3(a) ("If any portion of an underpayment, as defined in section 6664(a) and § 1.6664-2, of any income tax imposed under subtitle A of the Internal Revenue Code that is required to be shown on a return is attributable to negligence or disregard of rules or regulations, there is added to the tax an amount equal to 20 percent of such portion."). 127 Combined these judicial doctrines create a significant hurdle for taxpayers challenging Treasury actions.
B. Swift Responses to Taxpayer Abuse
If left largely unchecked by the judicial system, should this broad threat of power by a regulatory agency otherwise be contained? In the face of aggressive taxpayer abuse, Treasury's ability to act swiftly to curb taxpayer behavior may be desirable, particularly when Congress is unable or unwilling to do so. 128 Attempting to stay one-step ahead of wily taxpayers is nearly an impossible task, and so creating uncertainty for taxpayers, either through broad anti-abuse doctrines or other measures may be the only effective way to deter abusive transactions. 129 Taxpayers are already subject to challenge by the IRS on transactions that have already closed if the transactions lack economic substance and have no underlying business purpose other than the realization of tax benefits. 130 If a transaction fails to satisfy these rules, the purported tax benefits of the transaction can be retroactively stripped if successfully challenged in court. While the economic substance doctrine may be an invaluable weapon in the IRS's arsenal against abusive transactions, it is unable to stop many of the complicated transactions devised by sophisticated taxpayers and their advisors ex ante. However, when combined with the threat of law, Treasury may have a much more effective weapon to fight perceived tax abuses. A notice for retroactive regulations or the issuance of dubious proposed, temporary or final regulations may serve to broaden the already existing cloud under which taxpayers must operate. The threat of law will thus serve as a way to affect taxpayer behavior while waiting for Congress to take action, even if it does not have the authority to do so.
C. A Solution for Congressional Inaction?
The threat of law can be used to motivate an otherwise dormant or gridlocked Congress into timely passing, or at least considering, needed legislation. By changing the applicable default rules, unilateral action by an agency should propel Congress into action, particularly if it has overstepped its delegated authority and Congress disagrees with the actions the agency has taken. 131 If Congress disagrees with the new default law, then timely and responsive legislation can be implemented to overturn it. It is likely that to the extent highly organized and/or sophisticated groups of taxpayers are adversely affected, the incentive for congressional members to act will be even greater. These affected taxpayers can bombard Congress with forceful lobbying efforts, putting significant pressure on them to strike down the offensive threat of law.
On the other hand, even if Congress agrees with the agency's new regulatory action, it may still need to codify the changes, particularly if the regulations were enacted under a questionable delegation of authority. While the pressure may not be as great on Congress to pass new legislation if the threat of law sufficiently changes the default rules, there are still reasons why Congress may feel compelled to act. If the new change in law is truly desirable, Congress may want to insulate it from any future legal challenges and/or expand it to make it more effective.
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Even more compellingly, if, as was the case with the 131. Shay, supra note 12, at 477 ("The obvious advantage of taking regulatory action is the ability to act quickly. That is especially important because more and more companies are planning or seeking transactions that take advantage of apparent statutory loopholes. . . . The exercise of regulatory authority changes the default position. Instead of waiting for Congress to act and relying on the market to deal with the risk of losing the corporate tax base in the meantime (in hopes there would be an inadequate supply of foreign targets or the price or risk of acquiring foreign targets goes too high), adopting regulations first would reduce the risk to the U.S. corporate tax base while Congress considers how to address the problem in legislation as part of tax reform or otherwise."). Inversion Notices and Regulations, the proposed provisions are revenue raisers, Congress will be able to capitalize on having additional revenue offsets for its budget planning purposes if the regulations are enacted as law.
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D. Limitations on the Remedies for the Threat of Law
Despite the potential benefits a threat of law may yield, the question remains, if taxpayers are not engaged in abusive transactions and Treasury has merely overstepped its regulatory authority, what limitations should the threat of law face? Given the difficult time taxpayers have seeking pre-enforcement judicial review of their grievances, sentiments of unfairness and lack of due process are certainly warranted. Indeed, even in Enochs, where the Supreme Court openly accepted the limitations imposed by I.R.C. section 7421, it stated a presumption that Treasury would be acting in "good faith." 134 To the extent that this assumption is no longer warranted, it seems that permitting a continued expansive application of I.R.C. section 7421 and the DJA to inhibit pre-enforcement review is no longer warranted. Rather, taxpayers must have some available avenue to challenge ex ante regulations resulting from an abuse of power.
If pre-enforcement judicial review is not feasible, taxpayers may also get relief through another avenue, although it has only been done once before.
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A final administrative rule can be overturned through the Congressional Review Act (the "CRA") as long as lawmakers in both houses of Congress are able to pass a "resolution of disapproval" and get the signature of the President (or have two-thirds majorities in both 810790030231090710151011190831001221141230111030480320101201110040690850290070120 960050760930390111010690691140210290670470610050840900890021071001141131070980810 14105026071108026070125026024025087106085064&EXT=pdf.
133. Shay, supra note 12, at 477-78 ("The Stop Corporate Inversions Act of 2014 is estimated by the Joint Committee on Taxation to raise $19.5 billion over 10 years. A regulatory change is not treated as raising revenue until revenue is received (that is, loss of revenue does not occur). It does not have the benefit of making available a revenue offset for Congress to use for an alternative purpose.").
134. Enochs v. Williams Packing & Navigation Co., Inc., 370 U.S. 1, 7-8 (1962) ("[Section 7421(a)] indicates that if Congress had desired to make the availability of the injunctive remedy against the collection of federal taxes not lawfully due depend upon the adequacy of the legal remedy, it would have said so explicitly. Its failure to do so shows that such a suit may not be entertained merely because collection would cause an irreparable injury, such as the ruination of the taxpayer's enterprise.").
135. The Congressional Review Act followed the election of George W. Bush and was passed to overturn a regulation issued late in President Bill Clinton's last term which required new ergonomic rules for office workers. houses).
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This is not an adequate remedy for taxpayers subject to Treasury overreaching for several reasons. First, the CRA requires the same level of congressional support that it would require to simply pass tax legislation overruling the offending regulation. It also requires that the President reject Treasury's use of regulatory power. In the case where the President supports Treasury's use of power, particularly where Congress is unable or unwilling to act, regulations with the threat of law may end up standing absent contrary support from a super-majority of Congress.
Ultimately, absent an enhanced access to pre-enforcement judicial review or a diminished standard of review for examining Treasury's exercises of a threat of law, current remedies for taxpayers affected by Treasury's overreaching regulatory actions, such as those in the Inversion Notices and Regulations, may be insufficient. While the need for Treasury to be able to respond swiftly to actual taxpayer abuses may be helpful, and at times necessary, exceeding the bounds of its regulatory authority cannot be the accepted solution.
VI. CONCLUSION
While it is clear that even a threat of law can have a chilling effect on taxpayers, when adequate statutory authority does not exist, ultimately it can not be a permanent substitute for legislative action. Presumably, regulated entities should be more willing to actively defy a dubious exercise of regulatory authority, particularly when they sense an impotent Congress that is unable or unwilling to address the underlying issue. However, in many cases the stakes for the regulatees are too high.
Given the difficulties taxpayers face in challenging an improper threat of law by Treasury ex ante through traditional channels, such as the courts, it becomes extremely important that there are ways in which Treasury is restricted from acting in defiance of its statutory authority. Procedural and/or judicial safeguards must be put in place in order to ensure there are adequate checks and balances on perceived abuses of Treasury's powers. One potential solution would be a more narrow application of I.R.C. section 7421 and the DJA. Moreover, to the extent that Congress more regularly and timely engages in substantive law making, administrative agencies will have fewer opportunities to engage in overreaching, quasi-legislative rulemaking.
